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Design defects are one type of product defect. They occur when a product is
inadequately planned, which could pose unreasonable hazards to product users.
The basis underlying this theory of defect is that the product manufacturer

should have adopted a design that would have reduced the risk of accidental injury.
Unlike production defects, which only apply to products that deviate from
established manufacturing requirements, design defects apply to an entire product
line that is built in conformance with the flawed design. This can expose many
people to a hazard.

This report provides an overview of the basic types of design defects, legal theories
under which product liability lawsuits alleging defective design are brought, tests
used by courts to determine defectiveness, and recommendations for reducing
liability for defective design.

Types of Defects

In general, two broad types of design defects can be distinguished:

e Inadvertent design errors are those that result because the designer failed to
adequately appreciate the implications of the various design elements or to employ
commonly understood and accepted engineering techniques of safe product
design. These types of design errors are like manufacturing errors because they
may be measured against an objective standard. Common types of inadvertent
design errors include specifying a material or component that was inadequate for
the product or failing to identify a concealed hazard in the product.

¢ Design errors involve conscious design choices that result from a product
designer’s decision to accept the risks associated with the intended design in
exchange for increased product utility, reduced costs or other business objectives
that the designer believes justify conscious acceptance of the risks. These cases are
more difficult to assess because the defect cannot be judged against an objective
measure of defectiveness. Instead, it must be judged based upon the surrounding
circumstances at the time the product was manufactured and whether a
reasonably prudent manufacturer would have acted the same way. One common
type of claim resulting from conscious design choices is the failure to provide a
needed safety device.

Tests for Defectiveness

Design defect cases may be brought under each of the main theories of

liability: negligence, strict liability or breach of warranty. The determination of
defectiveness is very complex, and there is no single rule that applies to all cases.
Jurisdictions vary widely in the specific tests used and depending on the legal theory
under which the case is brought or the type of product involved.
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In general, courts will judge the adequacy of a product’s design using one of two
basic standards or some combination of these standards — risk-utility analysis or
consumer expectation.

Risk Control Recommendations

Product Safety in Design

Organizations designing products should:

¢ Ensure that technical specifications consider product safety.

e Ensure that products comply with all applicable safety standards and regulations.

e Derform hazard analyses on potential product designs using accepted hazard
assessment techniques (e.g., failure modes and effects analysis or fault tree analysis).

e Incorporate customer feedback into design planning to determine if complaints
are an indication of design flaws.

e Conduct formal, systematic and critical design reviews at prescribed intervals
throughout the product development process to reevaluate product designs.

e Address any safety concerns identified by hazard analyses or design reviews.

e Control design changes that occur.

Documentation is Important
Product safety activities during product design should be well documented.
The documentation should:

e Demonstrate the formal activities performed by the organization to address %'

product safety.
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e Identify the specific activities that occurred and substantiate why actions occurred

— for example, why one design solution was chosen over another. C ﬁi’ CINNATI

e Be maintained in accordance with company document retention policies. INSURANCE COMPANIES
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The information contained in this publication was obtained from sources believed to be reliable. ISO Services, Inc., its companies and employees make no guarantee of results and assume no
liability in connection with either the information herein contained or the safety suggestions herein made. Moreover, it cannot be assumed that every acceptable safety procedure is contained
herein or that abnormal or unusual circumstances may not warrant or require further or additional procedure.

Our loss control service is advisory only and should not be interpreted as legal advice. We assume no responsibility for management or control of customer loss control activities nor for
implementation of recommended corrective measures. The information in this publication was compiled from sources believed to be reliable for informational purposes only. All sample policies
and procedures herein should serve as a guide only, used to create your own policies and procedures. We do not warrant that requirements of any federal, state or local law, regulation or
ordinance have or have not been met, nor that compliance with any or all of the recommendations stated herein will guarantee coverage under any specific factual scenario. We do not warrant
to have identified all hazards. We do not guarantee the accuracy of the information contained herein, and disclaim any liability arising out of reliance on information contained herein.

This is not a policy. For a complete statement of the coverages and exclusions, please see the policy contract. For information, coverage availability in your state, quotes or policy service, please
contact your local independent agent recommending coverage. “The Cincinnati Insurance Companies” and “Cincinnati” refer to member companies of the insurer group providing property and
casualty coverages through The Cincinnati Insurance Company or one of its wholly owned subsidiaries - The Cincinnati Indemnity Company, The Cincinnati Casualty Company or The Cincinnati
Specialty Underwriters Insurance Company - and life and disability income insurance and annuities through The Cincinnati Life Insurance Company. Each insurer has sole financial responsibility
for its own products. Not all subsidiaries operate in all states. 6200 S. Gilmore Road, Fairfield, OH 45014-5141. cinfin.com
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